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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

AGENGY

OFFICE OF
AIR AND RADIATION

M. David S. Langer
Beveri dge & Di anond, P.C.
15t" Fl oor

477 Madi son Avenue

New Yor k, NY 10022-5802

Subject: Applicability Determnation for KIAC Partners
Cogener ati on Project

Dear M. Langer:

This letter is U S. EPA s official response to Raynond
Luxton’s February 12, 1998 letter requesting an applicability
determ nation under the Acid Rain Program for the KIAC Partners
Cogeneration Project (“the KIAC Project” or “the Project”). Based
on the information submtted to EPA and the di scussion bel ow, EPA
has determ ned that the KIAC Project neets the requirenents for a
qualifying facility exenption in 40 CFR 72.6(b)(5) and,
therefore, is not subject to the requirenents of the Acid Rain
Pr ogram

Description of Project

According to M. Luxton’s letter, the KIAC Project conprises
a 107 MWV natural gas-fired conbi ned-cycle cogeneration plant,
principally consisting of two identical conbustion turbines and
one steamturbine that is fed by two heat recovery steam
generators. The Project is located in the Central Term nal Area
of John F. Kennedy International Airport (“the Airport”) and is
operated by KIAC Partners, a New York general partnership between
CEA KIA, Inc. and subsidiaries of Gas Energy Inc. The Federal
Energy Regul atory Comm ssion certified the Project as a
qualifying facility on Septenber 28, 1992.

On Novenber 14, 1990, KIAC Partners and the Port Authority
of New York and New Jersey (the “Port Authority”) entered into
the Letter of Intent that obligated the Port Authority to
purchase fromthe KIAC Project all its requirements for



electricity at the Airport (up to the net rated capacity,
required to be at |east approximately 76 MN. The total output
capacity of the facility was planned to be approxi mately 97 MN!
The Letter of Intent also obligated the Port Authority to
purchase fromthe KIAC Project all its requirenents for hot water
(up to 225 mBtu/hr) and chilled water (up to 22,000 tons) at the
Airport.

The Letter of Intent set the price of electricity at an
anount based on “105 percent of the then-current” New York Power
Authority’s tariff rates at the Airport. The aggregate doll ar
anount of the 5 percent surcharge over the tariff rates was
limted by, anmong other things, fixed anounts set forth in the
letter of intent.

The hot water and chilled water are produced using
electricity and waste steamfromthe facility. The Letter of
Intent set the hot water price at a base price of $13.50/ nBt u.

A portion of this anmobunt was to be adjusted to reflect fuel

mar ket escal ation and the All-Uban Consuner Price |Index as
reported by the U S. Governnent. The chilled water price was a
base price of $58.60/mBtu with adjustnents for electricity price
escal ation and the Al -Urban Consuner Price |ndex.

On April 28, 1993, the sane parties entered into the Energy
Pur chase Agreenent, under which KIAC Partners agreed to sell and
deliver to the Port Authority the electric energy requirenents of
the Airport (up to the electrical capacity of 76.3 MN and
t hermal energy-heating and t hermal energy-cooling requirenents?
of the Airport (up to 225 mBtu/hr and 22,000 tons respectively).
The price of the electricity was 105 percent of the New York
Power Authority tariff. The aggregate anount of the 5 percent
surcharge over the tariff was limted by, anong other things,
fixed anmounts set forth in the agreenent. The thermal energy-
heati ng( hot water)had a base price of $17.0161. A portion of

! The total planned net output capacity exceeded the ful
net rated capacity in order to neet the New York Power Pool’s
reserve requirenment. KIAC Partners had al so made agreenents with
Consol i dat ed Edi son Conpany of New York, the New York Power
Aut hority, Long Island Lighting Conpany, and Northeast Utilities
for the sale or delivery of electricity produced by the KIAC
Proj ect.

2 The Energy Purchase Agreenent required thermal energy-
heating to be provided in the formof hot water and thermal
energy-cooling in the formof chilled water.
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this amunt was to be adjusted to reflect the actual burner tip
cost of fuel and the U S. CGovernnent-reported Enpl oynent Cost

| ndex. The thermal energy-cooling (chilled water) had a base
price of $71.676 adjusted to reflect electricity price and the
Empl oynent Cost | ndex.

Rel evant Applicability Provisions

Forty CFR 72.6(b)(5) states that the requirenents of the
Acid Rain Program do not apply to a qualifying facility that:

(i) Has, as of Novenber 15, 1990, one or nore qualifying
power purchase commtnents to sell at |east 15 percent of
its total planned net output capacity; and

(1i) Consists of one or nore units designated by the owner
or operator with total installed net output capacity not
exceedi ng 130 percent of the total planned net out put
capacity.

A “power purchase commtnent” under 40 CFR 72.2 neans, anong
other things, (1) an obligation of a utility to purchase electric
power (actual electrical output or generator output capacity)
froma facility pursuant to a letter of intent commtting to
purchase power fromthe source at a previously offered or | ower
price and (2) a power sales agreenent applicable to the source is
executed no | ater than Novenber 15, 1993.

A “qualifying power purchase commtnent” under 40 CFR 72.2
means a power purchase commtnent in effect as of Novenber 15,
1990 wi thout regard to changes to that commtnent so | ong as:

(1) The identity of the electric output purchase or the
identity of the steam purchaser and | ocation of the
facility, remain unchanged as of the date the facility
comrences comerci al operation; and

(2) The ternms and conditions of the power purchase

comm tnment are not changed in such a way as to allow the
costs of conpliance with the Acid Rain Programto be shifted
to the purchaser

Anal ysi s

The KIAC Project neets the requirenents of 40 CFR
72.6(b)(5). First, the Project neets the qualifying facility
requi renent because of its certification as a qualifying facility
by the Federal Energy Regul atory Comm ssion on Septenber 28,
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1992. Second, the Project had a power purchase comm tnent before
Novenber 15, 1990. KIAC Partners entered into a letter of intent
with the Port Authority on Novenber 14, 1990, obligating the Port
Authority to purchase all its electricity requirenents fromthe
Project. The Letter of Intent set specified prices for the
purchase of electricity, hot water, and chilled water. Further,
bef ore Novenber 15, 1993, the parties executed a power sales
agreenent (i.e., the Energy Purchase Agreenent) applicable to the
Proj ect.

Third, the Project continues to have a “qualifying power
purchase comnm tnent” because there has been no change in the
identity of the electric output purchaser and | ocation of the
facility. Further, while sone terns and conditions in the Letter
of Intent have changed in the power purchase agreenent, EPA finds
t hat the changes woul d not have all owed the costs of conpliance
with the Acid Rain Programto be shifted to the purchaser (here,
primarily the Port Authority).

EPA consi dered whet her changes in the electricity price in
t he Energy Purchase Agreenent (at 6-7), as conpared to the
electricity price in the Letter of Intent (at G1 and C2), would
all ow shifting of Acid Rain Program conpliance costs to the
purchaser. In both docunents, electricity is priced at 105
percent of the cost of obtaining electricity fromthe New York
Power Authority. The 5 percent surcharge is subject to an annual
dol l ar cap that declines over tine. Since the schedule of dollar
caps is lower in the Energy Purchase Agreenent (Schedul e EPA-2-2-
2) than in the Letter of Intent (Schedule C 2), EPA finds that
the electricity price changes would not have all owed for pass-
t hrough of Acid Rain costs.

EPA al so considered whether the increase in the prices for
t hermal energy-heating (hot water) and thermal energy-cooling
(chilled water) in the Energy Purchase Agreenment (at 19-21), as
conpared to the prices in the Letter of Intent (at G3 and C5),
woul d all ow shifting of Acid Rain costs. The KIAC Project
produces and sells hot and chilled water, as well as electricity,
and the revenues fromall these sales are intended to cover
Project costs plus a return on investnent. According to a July
30, 1998 letter fromJack Leibler of the Port Authority, who was
personal ly involved with the negotiation of both the Letter of
I ntent and the Energy Purchase Agreenent, the increase in the
prices resulted froma decision by the Port Authority, after
entry into the Letter of Intent, to scale back the redevel opnent
plan for the Airport and a consequent reduction in the projected
revenues fromsales of electricity and hot or chilled water to
Port Authority tenants or other parties. The prices stated in
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the Letter of Intent were therefore no |onger sufficient to
support financing for the cogeneration project. The parties
therefore agreed to increase the hot and chilled water prices to
raise total projected revenue and provide KIAC an anti ci pat ed
return on investnent conparable to the return previously
negotiated and reflected in the Letter of Intent. To suppl enent
M. Leibler’s statenents, you submtted docunentation on January
15, 1999 show ng the changes in projections from 1991 and 1992 in
the year 2000 peak el ectrical energy, thermal heating, and
thermal cooling | oads. This docunentation shows decreases of
about 5-20%in all projected year 2000 peak | oads but does not

i nclude projections for year 2000 annual |oads. EPA finds this
docunent ati on, while not conpelling evidence, is consistent with
M. Leibler’s statenments

Mor eover, both the Energy Purchase Agreenent (at 26-27) and
the Letter of Intent (at 16) require KIAC Partners to rebate to
the Port Authority revenues equal to 50 percent of net pre-tax
cash flow in each year after the first year that the KIAC Project
earns a cunul ative 15 percent after-tax return on investnent.
Thus, regardless of the increases in specific prices, both
docunents limt KIAC Partners’ total return to within essentially
the same cap. This further supports KIAC s assertion that the
price increases sinply preserved the level of total revenues and
the Project rate of return anticipated in the Letter of Intent
and thought to be necessary to finance the Project. These price
i ncreases were adopted in the Energy Purchase Agreenent before
the Port Authority obtained any long-termfinancing for the
proj ect .

Under these circunstances, EPA finds that the changes in
prices for hot and chilled water did not increase the ability of
KIAC Partners to incur new costs (e.g., Acid Rain costs) and pass
them through to the Port Authority. The price increases
preserved the level of anticipated revenues and rate of return
for the Project, but did not account for Acid Rain costs.

I ncurring acid rain costs would have reduced the anticipated rate
of return and presumably jeopardi zed the ability to finance the
Project. EPA therefore determnes that the ternms and conditions
of the power purchase commtnment were not changed in such a way
as to allow Acid Rain costs to be shifted to the purchaser, and
hence, the Project still has a qualifying power purchase
comm t nent . 3

®EPA notes that this reasoning applies because the price
i ncreases occurred between the letter of intent and the power
sal es agreenent and before any |l ong-termfinanci ng was obt ai ned.
Thi s reasoni ng woul d not apply where price increases occur after
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Fourth, the Project neets the requirenment to have a power
purchase commtnment to sell at |east 15 percent of its total
pl anned net output capacity. The Letter of Intent required KIAC
Partners to deliver and sell to the Port Authority electricity up
to at | east approximately 76 MN* This anpbunt represents 78
percent (well above the 15 percent threshold) of the total
pl anned net output capacity of 97 MW

Finally, the Project neets the requirenent that the
install ed net output capacity of the project be | ess than 130
percent of planned net output capacity. The Project’s installed
net output capacity of 107 MWis only 110 percent of the total
pl anned net output capacity of 97 MW

In sum the KIAC Project is not an affected source under the
Acid Rain Program based on the information subm tted concerning
the Project. However, for the KIAC Project to renmain an
unaffected source, it nust continue to neet the requirements of
40 CFR 72.6(b)(5). If these requirenents are not net, then the
facility may becone an affected source.

The determ nation nmade in this letter is based on the
representations nmade in M. Luxton's letter and attachnments of
February 12, 1998 and your letter and attachnents of January 1,
1998 and January 15, 1999, and tel ephone conversations with you
and M. Luxton and are nmade in reliance on the accuracy and
conpl eteness of those representations. The determ nation is
appeal abl e under 40 CFR part 78. |If you have further questions
regarding the Acid Rain Program please contact Donna Deneen at
(202) 564-9089.

Si ncerely,
/sl (February 11, 1999)

Brian J. McLean, D rector
Acid Rain Division

cc: GCerry DeGaetano, EPA Region 2

t he execution of the power sal es agreenment and the obtaining of
any |long-term financing.

* Even though the Port Authority was not contractually
obligated to purchase all 76 MW produced by the KIAC Project,
KI AC Partners was commtted to selling 76 MNVif the el ectrical
energy was needed by the Port Authority.
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